ENERGY REFORI

T0 GUT UTILITY BILLS AND EHABLE
GROWTH AND INNOVATION

ADAM J. WHITE

Because energy policy is the sort of subject that is usually discussed in national or
even international terms, it is not always easy to connect it to daily life. But during
his 2008 presidential campaign, President Obama captured the point perfectly:

In the struggle with higher energy prices low-income families are
suffering the most and receiving the least attention. Across the nation,
poor families this winter will increasingly face the choice between
heating and eating as prices for natural gas, heating oil, propane and
electricity skyrocket.'

And that goes not just for heating homes, but also fueling cars, as he more recently
explained:

If you're someone who works in a relatively low-wage job and you’ve
got to commute to work, it takes up a big chunk of your income. You
may not be able to buy as many groceries. You may have to cut back
on medicines in order to fill up the gas tank. So this is something that
everybody is affected by.?

Yet in recent years middle-class and low-income Americans have needed to spend
more and more of their income on energy, according to Bureau of Labor Statistics
data. In 2000, the lowest-income 20 percent of American households spent 3.2
percent of their income on natural gas, electricity, and fuel oil; in 2011, they spent 6
percent. In 2000, they spent 4.7 percent of their income on gasoline or public trans-
portation; in 201, they spent 6.4 percent.?

The trend is similar for the middle 20 percent: in 2000, they spent 3.6 percent of
their income on natural gas, electricity, and fuel oil; in 2011, they spent 4.6 percent.
In 2000, they spent 4.7 percent of their income on gasoline or public transportation;
in 201, they spent 7.3 percent.

There are several possible policy responses to these problems, of varying degrees
of hospitability to middle-class interests and preferences. But the most promising
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In utilizing these new resources, of course,

we must be ever mindful of important
questions of risk and regulation, property

rights, and the public interest.

opportunity, especially in the short run,
appears to be the nation’s newly abun-
dant supply of natural gas: “Recent in-
novations have given us the opportunity
to tap large reserves—perhaps a centu-
ry’s worth of reserves, a hundred years
worth of reserves—in the shale under
our feet,” President Obama explained
in 201. The “potential for natural gas

is enormous.” For that reason, there is
strong bipartisan support for develop-
ing our natural gas resources, at least
among the broad majority of Americans
who recognize (in White House advis-
er John Podesta’s words) that “if you
oppose all fossil fuels and you want to
turn that switch off tomorrow, that is a
completely impractical way of moving
toward a clean-energy future.”®

In utilizing these new resources, of
course, we must be ever mindful of
important questions of risk and
regulation, property rights,

Secretary Spencer Abraham
had good reason to urge that
the nation would need to at-
tract well over $100 billion in
investment to develop import
facilities capable of receiving
15 billion cubic feet of liquefied natural
gas (LNG) from tanker ships every single
day. “North America is moving to a period
in its history in which it will no longer be
self-reliant in meeting its growing natu-
ral gas needs,” he warned; “production
from traditional U.S. and Canadian basins
has plateaued.” Hence the pressing
need to import vast quantities of gas
from overseas.®

But in the decade that followed, our
fortunes turned 180 degrees. Where

the Energy Information Administration
predicted in 2005 that America’s natural
gas imports in 2025 would be nearly 18
billion cubic feet per day (Bcf/d),” it now
expects us to export nearly 10 Bcf/d by
2029.% (To put this in perspective, the
nation consumed roughly 70 Bcf/d of
natural gas in 2012.)°

and the public interest, which Tt is difficult to overstate how dramatically

are inherent in energy
infrastructure policymaking.
The middle class will be
the ones most affected by
those considerations, and
thus they must be allowed a real voice
in striking those balances—something
they have lacked in recent years.

The Shale Gale

It is difficult to overstate how dramati-
cally the nation’s energy fortunes have
changed in the span of just a few years.
A decade ago, when the nation’s de-
mand for natural gas far exceeded its
own plausible domestic supply, Energy

the nation's energy fortunes have changed

in the span of just a few years.

The source of this sudden supply is by
now well known: advances in hydraulic
fracturing, coupled with advances in
horizontal drilling, have unlocked vast
stores of shale gas (and its petroleum
equivalent, “tight oil”) long thought
inaccessible or uneconomical.” Daniel
Yergin, the nation’s most prominent
energy analyst, calls this the “Shale
Gale,” the single most transformative
energy moment of a generation: Estimates
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of the entire natural-gas resource base,
taking shale gas into account, are now
as high as 2,500 trillion cubic feet,

with a further 500 trillion cubic feet in
Canada. That amounts to a more than
100-year supply of natural gas, which
is used for everything from home heat-
ing and cooking to electric generation,
industrial processes and petrochemical
feedstocks.™

We already are beginning to benefit
from these natural gas supplies: The
American Enterprise Institute’s Mark
Perry reviewed data produced by the
Energy Information Administration and
found that households spent 14 percent
less (in dollar terms) on natural gas

in 2012 than in the year before—and

37 percent less than in 2008."

Americans may reap immense benefits
from these new natural gas reserves.
First and foremost, they will reduce the
cost of electricity. The EIA estimates
that new supplies of shale gas will help
allow the nation to rely on natural gas
for 35 percent of its electricity by 2040
(up from 30 percent in 2012). Further-
more, the availability of natural gas
co-located with renewable power gen-
eration could help to facilitate renewable
sources producing 16 percent of our
electricity (up from 12 percent in 2012).
Coal, meanwhile, will fall to 32 percent
of our power generation by 2040 (down
from 37 percent today).” Even in the
short term, natural gas will be substan-
tially more important: For 2020, EIA
today expects natural gas to supply

7 percent more electricity than EIA
expected for 2020 a year ago.™

The increased use of natural gas will
save Americans a lot of money. IHS
CERA, the respected energy research

firm founded by Yergin, finds that
“combined-cycle gas turbines” produce
electricity costing $75 per megawatt-hour,
much cheaper than coal-fired power
plants (which IHS CERA estimates at
$100/mWh or more).” The EIA, too,
projects that electricity produced from
natural gas will be much cheaper than
electricity produced from coal, both in
2020 and 2040."

Increased supplies of natural gas also
will substantially lower the cost of
heating homes." In 2010, the cost of
heating a home with gas was one-third
the cost of heating it with electricity
(and half the cost of heating it with oil);
by 2035, heating with gas may cost just
one-quarter the cost of heating it with
electricity (and still half the cost of heating
it with oil)."

As noted at the outset, home heating
and electricity aren’t the only energy
costs that Americans bear—transpor-
tation is another substantial part of
household budgets. And natural gas can
help substantially here, too, according
to Resources for the Future, a think tank
focusing on energy and natural resources.
Natural gas can be used to fuel cars
with compressed natural gas (CNG),
liguefied petroleum gas (LPG), methanol,
and even ethanol, each of which could
offer substantial cost advantages over
current fuels.” Even if the absence of
widespread fueling infrastructure limits
CNG and LPG primarily to centrally
fueled fleets of heavy-duty trucks in

the short run, the reduced demand for
conventional gasoline would lower its
price for other drivers.

Finally, the new natural gas supplies offer
advantages not just to households, but to
the economy at large. IHS CERA finds that
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lower gas prices “are currently providing
a short term economic stimulus to dis-
posable income, GDP and employment,”
and that in the longer term it may increase
real GDP from 2.0 percent to 3.2 percent
annually (or $500-$600 billion), and
may increase real disposable house-
hold income by $2,000 in 2015 and
more than $3,500 by 2025, thanks to
lower home heating costs, lower costs
of consumer goods and electricity, and
higher manufacturing wages.?°

Recent events in Ukraine have high-
lighted the national-security benefits of
shale gas. Russia’s vast reserves of con-
ventional natural gas have long given it
substantial geopolitical leverage over
not just the former Soviet republics, but
also Eastern and Western Europe. If the
U.S. begins to export some of its new
surplus natural gas reserves to those
regions, in the form of liquefied natural
gas (LNG), then the U.S. may succeed in
substantially weakening Russia’s strategic
grip on the region.? Furthermore, new
U.S. capacity to export substantial
volumes of LNG would provide us another
useful point of leverage in free-trade
negotiations generally.?? But it is
important to stress that this is a long-
term opportunity, not a short-term one.
The development of this infrastructure
will take a substantial amount of time.
EIA expects that the U.S. will not become
a net exporter of LNG until 2016, or of
natural gas until 2018.2% Also, some
analysts indicate that the demand side
of this international equation may

not mature for some time, as other
nations’ import infrastructure is not fully
formed.?* Still, LNG exports remain an
important long-term opportunity.

But the “Shale Gale” will not bear fruit if
the gas cannot be produced at the well-

head and transported by pipelines to
the market. And to achieve this requires
important policy reforms throughout
the supply chain: at the source; at the
“midstream” (that is pipelines); and, for
purposes of exports, at the end of

the pipeline.

There has been substantial debate
over how best to regulate drilling for
shale gas (or “fracking”). This is a
matter traditionally committed to state
and local regulators, and law professors
Tom Merrill and David Schizer offer
compelling reasons to keep that status
quo, at least so long as it proves work-
able.?® Merrill and Schizer also have
summarized the studies and experience
indicating that shale gas fracking does
not yet appear actually to pose a sub-
stantial threat to groundwater.2® States
are capable of taking primary responsi-
bility for ensuring that the cement casing
surrounding wells at the groundwater
level are sufficiently strong.?” There
also have been concerns raised about
methane leaks from natural gas infra-
structure, but studies indicate that this
problem, too, is quite manageable.?®

At the midstream, the rise of shale gas
production will require a substantial
development of new interstate and
intrastate natural gas pipeline infras
tructure. According to ICF International,
the nation may need 16,400 miles of
new interstate “transmission” pipeline
capacity by 2020, and 35,600 miles of
transmission capacity by 2035, in addition
to hundreds of thousands of intrastate
“gathering” lines.?° Even setting aside
the intrastate pipelines, the new inter-
state pipelines will require approval by
federal and state regulators—not just
the Federal Energy Regulatory Commis-
sion, which administers the Natural Gas
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Act, but also the myriad other federal
and state agencies administering oth-
er relevant federal statutes (such as
the Clean Water Act), as well as fed-
eral statutes giving the other agencies
strong participatory roles in FERC’s en-
vironmental review (such as the Nation-
al Environmental Policy Act).

In the Energy Policy Act of 2005, Con-
gress and the President attempted to
reform and streamline the framework
of overlapping statutes and regulations
governing new interstate gas pipelines,
by requiring agencies to collaborate,
by setting schedules and deadlines for
approvals, and by expediting judicial
review of permit denials.*° But nearly a
decade later, it is highly questionable
whether those reforms actually have
had their intended effect. According

to one recent study commissioned by
the Interstate Natural Gas Association
of America, interstate pipeline projects
continue to be delayed by federal regu-
lators (even in violation of plainly stated
statutory deadlines for agency action)
as well as by state regulators adminis-
tering federal permit statutes (such as
the Clean Water Act).*

In light of these problems (and other
non-gas examples, most notably the
President’s slow review of the Keystone
XL international oil pipeline), members
of Congress have proposed further re-
forms to improve the federal permitting
process, such as the Federal Permitting
Improvement Act (S. 1397), which would
do a great deal to alleviate problems

caused by slow or recalcitrant regulators.

But experience counsels that legislation
can only do so much. Even when
Congress passes plainly worded stat-
utes, the amount of discretion and prac-

tical leverage retained by regulators
makes it very difficult for either permit
applicants or Congress to force agen-
cies to act. This, too, has been illustrat-
ed best by the case of the Keystone XL
oil pipeline: When Congress finally at-
tempted to force the President to make
a good-faith decision on the longstand-
ing pipeline application, the President
effectively used the threat of a permit
denial to start the application process
all over again.®? Simply put, in matters
of natural gas infrastructure permitting,
personnel is policy. Thus, to reform the
permitting process will require not just
legislation, but also persistently strong
oversight of the regulators by Congress.

At the end of the pipeline is the choice
between consuming natural gas at
home and exporting it abroad as LNG.
There currently is a fierce debate
among those who favor exporting LNG,
and those who would strictly limit LNG
exports in order to promote manufactur-
ing and other industries and consumer
uses here at home.** NERA Economic
Consulting recently issued a study,
commissioned by the Energy Depart-
ment, concluding that LNG exports
would not harm domestic manufacturing;®*
similarly, the Deloitte Center for
Energy Solutions found that LNG
exports would not substantially
increase natural gas prices at home.®®
But others, such as PIRA Energy
Research, say that LNG exports would
effectively tie the domestic price to
volatile global prices, with negative
repercussions at home.3® At this point,
the NERA and Deloitte studies appear
compelling, but as LNG exports
increase policymakers will need to
continue to monitor the situation.



Risk, Private Property,

and the Public Interest

While the middle class stands to benefit
greatly from America’s new bounty of
energy supplies, it also stands to bear
the risks and costs of energy policy.

The myriad federal environmental stat-
utes serve important purposes, but at a
cost. The National Environmental Policy
Act, in particular, requires FERC and
other agencies to consider the environ-
mental effects that may result from new
energy projects and policies. As noted
above, these statutes are often exploited
by regulators and interest groups who
are interested less in seeing projects go
forward safely than in blocking disfavored
projects or policies altogether. For that
reason, there occasionally are calls

to radically reduce the power of such
statutes, either for given projects or

in general.

In striking that balance between pro-
moting energy development and guard-
ing against the risk of harm, we must
take care not to err too far in either
direction—and on the “risk” side of

the ledger, we must be careful not to
breeze too swiftly past small risks of im-
mense harm. We recall energy projects
that have caused catastrophic harms
that were later characterized as “prac-
tically unthinkable” for the project’s
original planners: the 2010 Gulf of Mex-
ico oil spill, and the 2011 tsunami that
destroyed Japan’s Fukushima Daiichi
nuclear plant, to name two prominent
examples.?” The point is not to allow the
“precautionary principle” to become the
“paralyzing principle,”®® but rather to re-
member that energy infrastructure can
never be one hundred percent risk-free
for surrounding communities. As conser-
vative philosopher Roger Scruton writes,

the key is not to “dismiss the anxieties
to which the Precautionary Principle is
proposed as a solution,” but rather, to
“make a clear effort to identify those
anxieties, to state them precisely, and
to see whether regulation of any kind
could be an effective response to them.”?®
When energy development—including
both shale gas drilling and pipelines—is
so close to middle-class communities,
including the water supplies on which
they rely, policymakers must take care
not to give such concerns either too
little weight or too much weight. This
requires prudential judgment exercised
in good faith.

Second, energy infrastructure policy
raises substantial questions of the use
of “eminent domain”—the forced (if
compensated) taking of private property
for public uses. Eminent domain has
always been an important part of energy
infrastructure development, because it
is difficult, if not impossible, to build a
hundred- or thousand-mile pipeline or
power line if any single landowner can
block the project by refusing to sell the
project the land or easements necessary
for the route. Thus, not long after
Congress enacted the Natural Gas Act
of 1938 to facilitate the development of
interstate gas pipelines, it amended the
Act to give federally approved pipelines
the power of eminent domain over the
route. Similarly, federal law has long
given eminent domain powers to certain
hydropower projects and oil pipelines;
and in 2005, the Energy Policy Act
gave eminent domain power to certain
“national interest electric transmission
corridors.”#°

But to grant private companies a power
of eminent domain is now a politically
fraught choice in the aftermath of Kelo v.
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Americans can benefit immensely from the new
energy future, but they must be allowed to help chart
that future. In recent years, middle-class households
have had an energy policy imposed upon them

by regulators and ideologues.

City of New London, in which the Supreme
Court allowed a Connecticut town to

use eminent domain to take property
from homeowners and give it to
commercial developers.* The issue is
more political than strictly legal: even
though pipelines and power lines are
well-established “public uses” within the
meaning of the Constitution’s “Takings
Clause,”*? the public’s newly height-
ened concern about the use of eminent
domain by private companies has cre-
ated an important new debate around
energy infrastructure. Local landowners
opposed to the Keystone XL project
have fought back in state court,*® even
winning the first round of litigation over
whether Nebraska’s grant of eminent
domain power to the pipeline violated
the state’s constitution.** As with the
discussion of risk, the point here is not

that private property rights necessarily
ought to prevail over energy infrastruc-
ture, or vice versa; rather, this is an
issue that policymakers and the public
must keep in mind, particularly when
those most affected by new oil and nat-
ural gas pipeline routes may well be the
middle class that stands also to benefit
from the pipelines.

Ultimately, these are balances that the
middle class can and should strike.
Americans can benefit immensely from
the new energy future, but they must

be allowed to help chart that future. In
recent years, middle-class households
have had an energy policy imposed upon
them by regulators and ideologues.*® It is
well past time for the middle class have
a meaningful voice is deciding what our
energy policy should be.
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